General Terms and Conditions of x-cellent
technologies GmbH

1. Preamble

1.1 x-cellent technologies GmbH,
Rosenkavalierplatz 10, 81925 Munich (https://met-
alstack.cloud/) (hereinafter: Provider) provides its cus-
tomers with hosting resources for cloud-based opera-
tion with automatic load balancing (hereinafter: Scal-
ing) in accordance with these General Terms and Con-
ditions (hereinafter: GTC) via the Platform https://con-
sole.metalstack.cloud/ (hereinafter: Platform). The
Customer wants to use these hosting resources.

1.2 This Agreement regulates the terms and con-
ditions for the use of the Platform and Individual Con-
tracts concluded through the Platform.

1.3 The Provider will only make a binding offer to
conclude a contract or accept the binding offer of the
Customer if the Customer is a company based in the
EU or a person who is engaged in the exercise of its
commercial business or profession and has its habitual
residence within the EU.

2, Platform User Agreement

2.1 Upon registration, the Provider and the Cus-
tomer conclude a contract that entitles the Customer
to use the Platform (hereinafter: User Agreement). The
scope of the Provider's services includes at least the
possibility of concluding and managing Individual Con-
tracts for hosting resources. The service descriptions
on the Provider's Platform apply in addition.

22 A User Agreement is concluded as follows:
The Customer submits an offer to conclude a User
Agreement by completing the registration form and
clicking on the button labelled ‘Register’ (or a similar
label). The User Agreement can be accepted by the
Provider by sending a corresponding success mes-
sage to the Customer or by sending a corresponding
declaration by e-mail.

23 Upon registration, the Customer receives a
free, non-exclusive, non-transferable and non-subli-
censable right to use the Platform.

2.4 The Customer will have access to a user ac-
count, which is a prerequisite for concluding Individual
Contracts for the provision of hosting resources via the
Platform.

3. Conclusion of Individual Contracts via
the Platform

3.1 The Customer is entitled, but not obliged, to
conclude Individual Contracts with the Provider based
on the User Agreement in accordance with Section 2.

3.2 The registered Customer can conclude an In-
dividual Contract with the Provider via the Platform for
the provision of hosting resources with different levels
of performance (hereinafter: Individual Contract). The
Individual Contract is concluded as follows: The Cus-
tomer submits his offer to conclude an Individual Con-
tract by filling out the order form and clicking on the
corresponding button or by making the corresponding
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entry in the associated command line tool. The Individ-
ual Contract can be accepted by the Provider by send-
ing a corresponding success message to the Customer
or by sending a corresponding declaration by e-mail.

4, Services and Obligations of the Provider

4.1 The Provider shall provide the hosting re-
sources ordered by the Customer with automatic Scal-
ing during the contractually agreed term in accordance
with Section 8. The Customer can create various clus-
ters and select the region of the location, the perfor-
mance of the hardware, the storage space, the mini-
mum and maximum number of instances available for
scaling in this cluster and the type of IP address. The
type and scope of the service can also be changed af-
ter a cluster has been created. Furthermore, the Cus-
tomer can also book additional storage (volumes) and
create a backup (snapshot) of his existing volumes.
The customer can also book additional IP addresses.

4.2 The cluster can be administered via the Plat-
form and via an associated command line tool.

4.3 The Provider is not obliged to provide the
hosting resources with a specific hardware to the Cus-
tomer, but is free to choose the hardware, as long as
the hosting resources provided meet the requirements
chosen by the Customer in terms of region, type and
scope of performance.

4.4 Scaling across the various instances and thus
the actual use of the instances is done automatically by
the Kubernetes Autoscaler software. The Customer
can specify the minimum and maximum number of in-
stances within which the Scaling should take place.

4.5 Access to the storage space intended for the
Customer is established through the Platform.

4.6 The Provider's services for the transmission of
data are limited solely to data communication between
the transfer point of the Provider's own data communi-
cation network operated by the Provider and the Inter-
net and the hosting resources provided for the Cus-
tomer. It is not possible for the Provider to influence
data traffic outside its own communications network.
Successful forwarding of information from or to the
computer requesting the content is not owed.

4.7 The data on the provided hosting resources
are not backed up by the Provider and the Provider
does not create log files for the use of the resources by
the Customer.

4.8 The Provider is entitled to involve subcontrac-
tors in the provision of services.

4.9 The service descriptions on the Provider's
Platform apply in addition to these GTC.

5. Rights and Obligations of the Customer
51 The Customer is solely responsible for back-

ing up his data and is also obliged to do so in relation
to the Provider.

5.2 The Customer is obliged not to store any un-
lawful data or content that violates the law, official re-
quirements, third-party rights or this Agreement (here-
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inafter: Unlawful Content) on the storage space pro-
vided and to comply with the applicable law and this
Agreement when using the hosting resources.

5.3 The Customer shall also ensure that its use
does not compromise the operation of its own and
other hosting resources and the Provider's communi-
cations network. In particular, the Customer must take
appropriate protective measures (e.g. up-to-date virus
scanners) to ensure that no viruses or other malware
are transmitted to the Provider's systems.

5.4 The Customer shall indemnify the Provider
against any claim by third parties, including the costs
incurred by the claim, in particular the costs of legal
defense, if the claim by third parties is caused by the
Customer's use of the hosting resources.

55 The Customer or third parties can report Un-
lawful Content at any time to the email address of the
central contact point in the Provider's imprint. The re-
port should contain the following information: the Un-
lawful Content, its exact storage location, e.g. URL, an
explanation of the unlawfulness, the name and email
address of the reporting person and a declaration that
the reporting person is convinced in good faith of the
completeness and accuracy of the information. If pos-
sible, the Provider shall immediately confirm receipt of
the report to the reporting person by automatic pro-
cess.

5.6 The Provider shall manually review Unlawful
Content in a timely manner after it is reported or the
Provider gains knowledge of it and shall immediately in-
form the affected Customer and, if possible, the report-
ing person about the review, the result of the review,
the measures taken and possible legal remedies, e.g.
a statement, and shall justify and document the deci-
sion and measures.

5.7 In the event of an imminent or actual breach
of Sections 5.2 and 5. 3 as well as in the event of the
assertion of not obviously unfounded claims by third
parties against the Provider for the Customer to refrain
from using the hosting resources, the Provider is enti-
tled, taking into account the legitimate interests of the
Customer, to request the Customer to delete the Un-
lawful Content, to block or delete the Unlawful Content
itself, to permanently or temporarily suspend the provi-
sion of the hosting resources in whole or in part with
immediate effect and/or to terminate the Agreement
with immediate effect. The Provider shall inform the
Customer of this measure.

5.8 Otherwise, no algorithmic decision-making or
other automated procedures take place for the moder-
ation of content or for the review of reports.

5.9 The Customer may only pass on access to
the Platform to persons who have been authorized by
the Customer to access the hosting resources in the
interests of the Customer. The Customer is not author-
ized to provide access to hosting resources to third
parties for their own use. In particular, the Customer is
not authorized to transfer access to hosting resources
to third parties for a fee.
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6. Availability

The Provider offers availability of the hosting resources
and quality of service in accordance with the Service
Level Agreement https://metalstack.cloud/dl/compli-
ance/SLA metalstack.cloud EN.pdf in the version ap-
plicable at the time of conclusion of the respective con-
tract.

7. Reference Naming

The Provider is entitled to name the Customer, includ-
ing the company name and logo, for reference pur-
poses on the Provider's website and in offline marketing
materials such as flyers and product presentations.

8. Term

8.1 The User Agreement pursuant to Section 2
and the respective Individual Contracts pursuant to
Section 3 shall run for an unlimited period of time and
may be terminated at any time without notice. The ter-
mination of Individual Contracts shall not affect the
term of the User Agreement and the term of other Indi-
vidual Contracts. The termination of the User Agree-
ment terminates all Individual Contracts concluded un-
der this User Agreement.

8.2 A termination can be made in writing or by
text form, e.g. e-mail.

8.3 The right of both Parties to terminate the con-
tracts for good cause remains unaffected by the above
provision.

9. Support for Changing Providers

9.1 The User Agreement or an Individual Con-
tract shall terminate in accordance with the provisions
of this Section, regardless of the requirements of Sec-
tion 8, if the Customer requests a change of provider in
accordance with the requirements of this Section. The
change of provider includes both the change to the
Customer's own infrastructure and the change to an-
other provider or a request for deletion in connection
with an Individual Contract or all contracts with the Pro-
vider.

9.2 In order to initiate a Switching Phase (herein-
after: Switching Phase), the Customer must notify the
Provider in writing at least two (2) months before the
start of the Switching Phase desired by the Customer
(hereinafter: Switching Request). The Switching Re-
quest must clearly express that a change is intended in
accordance with the provisions of this Section and
should contain a declaration that the Customer wants
to change providers, to which other provider the Cus-
tomer wants to change, whether he wants to change to
his own infrastructure or whether he wants to delete his
data and which contracts this affects. This declaration
can also be made after the start of the Switching
Phase.

9.3 During the Switching Phase, the Provider will
provide the following services to the Customer and/or
a third party authorized by the Customer:

Page 2 from 5


https://metalstack.cloud/dl/compliance/SLA_metalstack.cloud_EN.pdf
https://metalstack.cloud/dl/compliance/SLA_metalstack.cloud_EN.pdf

9.3.1

9.3.2

9.3.3

9.34

9.3.5

9.3.6

9.3.7

9.3.8
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The Provider will notify Customer of known
risks to the uninterrupted provision of the
Services and, if applicable, provide infor-
mation about the software that makes the
change very complicated, costly, or impossi-
ble without significant interference with the
data, digital assets, or service architecture.

The Provider will transfer all Exportable Data
to the Customer, provided that such transfer
does not compromise or disclose the Pro-
vider's intellectual property or trade secrets
or compromise the security and integrity of
the Exportable Data. Exportable Data in this
context means all input and output data, in-
cluding metadata, generated directly or indi-
rectly by the Customer's use of the Provid-
er's services in connection with the respec-
tive Agreement, including all digital assets of
the Customer, with the exception of the as-
sets or data of the Provider or third parties
that are protected by intellectual property
rights or constitute a trade secret.

The Provider transmits the data using the fol-
lowing transmission methods and in the fol-
lowing file formats, but at least in a struc-
tured, commonly used and machine-reada-
ble format: The data is provided by email in a
ZIP folder. The data is provided in a JSON
format.

The following data can be transmitted:
Metadata on the individual clusters, includ-
ing term and who has provisioned them.
Metadata on projects, who is a member of a
project, which clusters belong to a project,
IPs that have been allocated in a project and
which storage volumes have been provi-
sioned. Metadata on organizations, who is a
member of an organization and which pro-
jects belong to an organization.

The following data categories of Exportable
Data are specific to the internal functioning
of the Provider's software and are excluded
from the Exportable Data to be transmitted if
there is a risk of infringement of the Provid-
er's trade secrets: central monitoring data,
overarching system data.

The Provider will provide reasonable assis-
tance during switching and act with due dili-
gence to maintain the continuity of business
operations during the change and to con-
tinue the provision of the contracted func-
tions or services until the completion of the
change.

The Provider will ensure a high level of data
security when switching.

If the Customer changes to a service of the
same service type, the Provider shall provide
capacities, appropriate information, docu-
mentation material, technical support if nec-

essary, any necessary tools and other ap-
propriate measures at its disposal to enable
the Customer to achieve functional equiva-
lence with the new provider.

9.3.9 Upon request, the Provider will support the
Customer in its exit strategy within the scope
of what is reasonable, if the Customer in-
forms the Provider at least in text form about
this strategy and the services to be provided
by the Provider for this purpose.

9.4 The Switching Phase is generally thirty (30)
days. The Switching Phase ends with the expiry of this
period or with the actual completion of the change,
whichever occurs earlier. If the Customer requests the
deletion of his data, the Switching Phase ends immedi-
ately after it begins.

9.5 Notwithstanding Section 8 (1), the end of the
Switching Phase shall be deemed to be the termination
of the contracts. The Provider will notify the Customer
of the end of the contracts.

9.6 If the Provider determines that the Switching
Phase of thirty (30) days is not sufficient because the
change is not technically feasible within this period, it
may inform the Customer thereof within fourteen (14)
working days from the Switching Request, stating the
reasons for it, and extend the Switching Phase by a
reasonable period of no more than seven (7) months.

9.7 If the Customer determines that the Switching
Phase is not sufficient, the Customer can extend the
period once by a reasonable period of time.

9.8 The Customer owes the agreed remuneration
for the use of the hosting resources in accordance with
Clause 10.2 until the successful change to the other
provider. If the contracts are terminated before the end
of an agreed term, the remuneration claim already ac-
crued for this term remains unaffected.

9.9 The Provider will provide the Exportable Data
for a maximum of thirty (30) days after the end of the
contracts and delete all Exportable Data of the Cus-
tomer and data relating to the Customer that it still
holds, unless the Provider and the Customer have mu-
tually agreed on a different period of time or a change
according to this Section has not yet been successfully
completed.

10. Fee; Billing

101 Registration in accordance with Section 2 is
free of charge.

10.2 For the provision of hosting resources by In-
dividual Contract in accordance with Section 3, the
Customer shall pay the agreed fee for the use per in-
stance and per minute. All other services of the Pro-
vider are also billed per minute, unless expressly
agreed otherwise. The prices can be found on the Pro-
vider's website under https://met-
alstack.cloud/de/prices.

10.3 The Customer can specify a minimum and
maximum limit for the fee incurred by selecting the min-
imum and maximum number of instances available.
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Scaling beyond the maximum number of instances
specified by the Customer is not provided or is only pro-
vided free of charge.

10.4 The fee for the provision of the hosting re-
sources for the respective calendar month is due at the
end of each calendar month.

10.5 The data transmission and deletion in accord-
ance with Section 9 shall be carried out without addi-
tional charge.

10.6 The Provider will issue an invoice to the Cus-
tomer for the agreed fee and make it available to the
Customer for retrieval in his user account and send it
by e-mail.

10.7 The fee due will be collected from the depos-
ited means of payment after invoicing.

10.8 All prices are subject to the applicable statu-
tory value added tax.

11. Data Protection and Data Security

1.1 If personal data is to be processed on behalf
of the Customer as data processing, the Customer and
the Provider shall conclude a Data Processing Agree-
ment. For this purpose, the Provider shall provide the
Customer with the template for the Data Processing
Agreement after conclusion of the Agreement. If the
Customer intends to process personal data, it is
obliged to complete and sign the Data Processing
Agreement and return it to the Provider.

11.2 The Provider shall also take appropriate tech-
nical, organizational and contractual measures to se-
cure non-personal data, in particular to prevent inter-
national state access/transmission in contravention of
EU or national law. These include physical firewalls for
each cluster, the option of bring-your-own-key, access
restrictions, training, internal guidelines and contrac-
tual obligations for service providers.

12. Limitation of Liability

12.1 Within the scope of this Agreement, the Pro-
vider shall only be liable for damages (a) which the Pro-
vider or its legal representatives or vicarious agents
have caused intentionally or through gross negligence
or (b) which have arisen from injury to life, body or
health due to a breach of duty by the Provider or one
of its legal representatives or vicarious agents. The
Provider shall also be liable (c) if the damage was
caused by the breach of an obligation of the Provider,
the fulfilment of which is essential for the proper perfor-
mance of this Agreement and on the observance of
which the Customer regularly relies and may rely (Car-
dinal Obligation).

12.2 In the cases of paragraph 1 of this section,
letters (a) and (b), the Provider shall be liable to the ex-
tent of the statutory scope of liability. Otherwise, the
claim for damages shall be limited to the foreseeable
damage that is typical for this type of contract. The Par-
ties agree that the maximum foreseeable damage is
EUR 100,000 per case of damage typical for this type
of contract. If the Customer is at risk of damage that

Date: 12. April 2025

may exceed this amount, he is obliged to inform the
Provider of this immediately.

12.3 In cases other than those mentioned in para-
graph 1, the liability of the Provider is excluded regard-
less of the cause in law.

12.4 The liability provisions in the above para-
graphs also apply to the personal liability of the organs,
employees and vicarious agents of the Provider.

12.5 Insofar as liability under the German Product
Liability Act, from the assumption of a guarantee or due
to fraudulent misrepresentation comes into considera-
tion, it remains unaffected by the above liability provi-
sions.

13. Final Provisions

131 The Provider does not accept any deviating,
conflicting or supplementary General Terms and Con-
ditions of the Customer. This shall also apply if he does
not expressly object to their inclusion.

13.2 All contracts can be concluded in German
and English. The contract texts are not stored by the
Provider. The contract texts are sent to the Customer
once by e-mail when the contract is concluded.

13.3 The assignment of claims is permissible for
the Customer with the prior written consent of the Pro-
vider. Consent may not be unreasonably withheld. The
provision of Section 354a of the German Commercial
Code (HGB) remains unaffected by this.

134 A right of retention can only be asserted on
the basis of counterclaims arising from the respective
contractual relationship. The contracting Parties may
only offset claims that have been legally established or
are undisputed.

13.5 German law applies to the exclusion of the
provisions of Private International Law and the UN Con-
vention on Contracts for the International Sale of
Goods.

13.6 For all disputes arising out of or in connection
with this Agreement (including those concerning its va-
lidity), the courts of Munich shall have exclusive juris-
diction in the first instance.

13.7 The Provider is entitled to change the GTC in-
sofar as the changes are reasonable for the Customer.
Changes to the GTC will be notified to the Customer in
good time at least six weeks before the amended GTC
come into force in writing, by e-mail or in any other suit-
able manner. The changes shall be deemed to have
been approved and shall be binding upon entry into
force for an existing contractual relationship if the Cus-
tomer does not object in writing or by e-mail within one
month of receipt of the notification of the change. The
Customer will be specifically informed of this conse-
guence when notifying the change.

13.8 Changes and additions to this Agreement as
well as a waiver of a right under this Agreement must
be made in writing or text in order to be effective. This
also applies to the waiver of the written or text form re-
quirement.
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13.9 If any provision of this Agreement is invalid or
unenforceable in whole or in part, or if its validity or en-
forceability subsequently ceases to exist, or if a loop-
hole becomes apparent, this shall not affect the validity
of the remaining provisions. The Parties undertake to
agree on an appropriate provision in place of the invalid
or unenforceable provision or to fill the loophole, which,
as far as legally permissible, comes closest to what the
Parties wanted or would have wanted according to the
spirit and purpose of the Agreement if they had known
the invalidity or the loophole. If the invalidity or unen-
forceability of a provision is based on a measure of per-
formance or time (deadline or deadline) specified
therein, the legally permissible measure that comes
closest to the provision must be agreed. It is the ex-
press intention of the Parties that this paragraph does
not result in a mere reversal of the burden of proof, but
that § 139 of the Civil Code is waived in its entirety.

13.10  This Agreement shall be executed in German
and English. In the event of any inconsistency between
the two language versions, the German version shall
take precedence over the English version.
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	13.10 This Agreement shall be executed in German and English. In the event of any inconsistency between the two language versions, the German version shall take precedence over the English version.
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